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. Laws in South Australia On 15 December 2018, Premier Gladys Berejiklian announced
that “a powerful and independent Ageing and Disability
Commissioner will be established in NSW to investigate, and
. Scotland: a case study stamp out, the abuse of older people, and adults with disability”."
_Conclusion The Premier noted that this responded to a number of recent
reviews including the NSW Ombudsman’s November 2018 report
on abuse and neglect of vulnerable adults in NSW.2

. Laws in other countries
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This e-brief begins by looking at the prevalence of abuse of older
people and adults with disability. It then outlines existing NSW
agencies that play a role in protecting these groups from abuse.
Next, it considers NSW and national review recommendations to
establish agencies to protect “vulnerable” or “at-risk” adults from
abuse and neglect. The key features of the proposal for a NSW
Ageing and Disability Commissioner are then noted. The following
sections examine “adult safeguarding laws” that have been
enacted in South Australia and other countries.

Adult safeguarding laws seek to protect adults who have full
decision-making ability (as well to those who do not) and a key
issue with these laws is weighing up the need to protect an adult
from harm with the adult’s right to autonomy: i.e. their right to
make their own decisions about their lives.

2. Prevalence of abuse

Elder abuse is defined by the World Health Organisation as “a
single or repeated act, or lack of appropriate action, occurring
within any relationship where there is an expectation of trust,
which causes harm or distress to an older person”.?

In recent years, there has been much concern about elder abuse
in Australia. However, there is no official data on the prevalence
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of elder abuse in this country.* The Elder Abuse National Research Project
aims to address this gap.® Its objectives are to:

e develop a rigorous Australian definition of the term ‘elder abuse’ or ‘abuse
of older people’

¢ test data collection tools to measure the abuse of older people against the
agreed definition

e develop a data analysis plan and complete data analysis of defined
Australian Bureau of Statistics data sets to answer key research questions
about the abuse of older people.®

The project was due to be completed by the end of October 2018. At the
timing of writing, no reports have been published.”

Globally, a 2017 meta-analysis of 52 studies of elder abuse in community
settings, found a pooled prevalence rate of 15.7%, or about one in six adults
aged 60 years or older.t This included physical, sexual, psychological and
financial abuse, as well as neglect.

Similarly, there is no official data on the abuse of people with disability. A
2015 Senate Committee report heard overwhelming anecdotal evidence of
violence, abuse and neglect of people with disability, but noted that “there
are currently no nationally consistent data sets available”.®

3. Existing agencies and policy
Public agencies and help lines

Commonwealth and NSW public agencies and help lines play a role in
protecting older adults, and adults with disability, from abuse.
Commonwealth agencies and help lines include:

o The Department of Health and other agencies that are responsible
for regulating residential aged care;

e The National Disability Abuse and Neglect Hotline — receives and
refers reports of abuse and neglect of people with disability in
Commonwealth, State and Territory funded disability services; and

e The NDIS Quality and Safeguards Commission — an independent
agency to improve the quality and safety of National Disability
Insurance Scheme (NDIS) supports and services.

NSW public agencies and help lines include:

e NSW Police —the police can investigate reports of abuse and neglect
where there is a suspected criminal offence or grounds for applying
for an apprehended violence order;

e NSW Elder Abuse Helpline & Resource Unit — the Unit provides
information, support and referrals relating to the abuse of older
people living in the community;

e Public Guardian — the Public Guardian is a statutory officer who can
be appointed to make important health and lifestyle decisions on
behalf of a person who has a decision-making disability;
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o NSW Trustee and Guardian —the Trustee and Guardian is a statutory
officer who can be appointed to provide direct financial services for a
person who has a decision-making disability;

e NSW Civil_and Administrative Tribunal - determines applications
about adults who are incapable of making their own decisions and
who may require a legally appointed substitute decision maker; and

e NSW Ombudsman — the Ombudsman is a statutory officer that can
investigate complaints about agencies delivering public services,
including services for people with disabilities. “Reportable incidents”
involving people with disabilities who live in supported group
accommodation must be reported to the Ombudsman.1°

Interagency policy on responding to elder abuse

The NSW Government’'s Preventing and responding to abuse of older people
(Elder Abuse) NSW Interagency Policy (June 2018) has four key themes:

1. Prevention and early identification

2. Support for people experiencing abuse
3. Intervention and protection

4. Collective action

A key element of the policy is that all agencies with significant interface with
older people through service delivery must ensure that they have internal
policies, procedures and protocols in place that reflect these themes."

The policy presents six principles designed to shape how the themes are to
be implemented. One of these principles, “respect’, recognises an older
person’s right to autonomy:

Where older people can make informed decisions about responses, they
should be supported to do so. Where an individual makes an informed
decision to not act in response to abuse, and the abuse is not criminal, that
decision should be respected...'?

4. NSW and national inquiries
NSW Parliamentary Committee (2016)

In a June 2016 report on elder abuse, the Legislative Council General
Purpose Standing Committee No. 2 recommended:

That the NSW Government introduce legislation to establish a Public
Advocate’s Office along the lines of the Victorian model, with powers to
investigate complaints and allegations about abuse, neglect and exploitation
of vulnerable adults, to initiate its own investigations where it considers this
warranted, and to promote and protect the rights of vulnerable adults at risk of
abuse. Further, that the operation of the Office be reviewed after three years. '3

The Committee commented:

There was a clear call across a range of stakeholders for a body that has the
power to investigate allegations of elder abuse. The committee heard that
powers of the police, the Helpline, the Guardianship Division of NCAT and the
Public Guardian are all circumscribed and that the gap between them leaves
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people unprotected when they are very much at risk. There was also a clear
call among many participants that the investigation gap should be filled by a
statutory office of the Public Advocate, with that body being responsible for
both investigating allegations and facilitating their resolution.4

The Committee noted that the Victorian Office of the Public Advocate:

...is an independent statutory office empowered with a number of functions
under the Guardianship and Administration Act 1986 (Vic) and other
legislation. Its roles include advocacy, investigation and guardianship services
for people with cognitive impairment or mental ill health.'®

Australian Law Reform Commission (2017)

In a June 2017 report on elder abuse, the Australian Law Reform
Commission recommended that:

Adult safeguarding laws should be enacted in each state and territory. These
laws should give adult safeguarding agencies the role of safeguarding and
supporting ‘at-risk adults’.'®

In making this recommendation, the Commission referred to the 2016 NSW
Legislative Council Committee report, a 2011 report on elder abuse in South
Australia, and subsequent commentary by Professor Wendy Lacey, who was
a co-author of that report. In a 2014 article, Professor Lacey stated:

Until strategies are backed by legislative reform, vulnerable adults will
continue to fall through the cracks of existing protective mechanisms and
specialist services. State-based frameworks presently contain a number of
significant flaws: there is no dedicated agency with statutorily mandated
responsibility to investigate cases of elder abuse, coordinate interagency
responses and seek intervention orders where necessary; ...referral services
between agencies can provide partial solutions in cases of elder abuse, but
do not encourage a multi-disciplinary and multi-agency response in complex
cases."”

The Commission also noted that such laws have been introduced in other
jurisdictions, including in the United Kingdom and Canada.

The Commission concluded:

No government agency in Australia has the clear statutory role of
safeguarding and supporting adults who, despite having full decision-making
ability, are nevertheless at risk of abuse. In the ALRC’s view, this protection
and support should be provided by state adult safeguarding agencies. '8

The Commission stated that adult safeguarding agencies need not be new
agencies; the safeguarding function could be given to existing state and
territory agencies, such as public advocates or government departments.'®
The key features of the Commission’s model are:

e At-risk adults would be people aged 18 years and over who:
o have care and support needs; and

o are being abused or neglected, or are at risk of abuse or
neglect; and

o are unable to protect themselves from abuse or neglect
because of their care and support needs.
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o Adult safeguarding agencies would generally need to secure the
consent of an at-risk adult before investigating, or take any other
action, in relation to the abuse or neglect of the adult. Exceptions
would apply in serious cases of abuse or neglect; or if the adult could
not be contacted or lacked capacity to give consent.

e The adult safeguarding agency would be able to:
o coordinate legal, medical and other services for the adult;

o meet with relevant government agencies and other bodies and
professionals to prepare a plan to stop the abuse and support the
adult;

o report the abuse to the police;

o apply for a court order in relation to the person thought to be
committing the abuse (e.g. a violence intervention order).

¢ Adult safeguarding agencies would be given necessary coercive
information-gathering powers, such as the power to require a person
to answer questions and produce documents.

o People who, in good faith, report abuse to an adult safeguarding
agency should be protected from legal liability and other
consequences.

e Adult safeguarding agencies should work with relevant professional
bodies to develop protocols for when prescribed professionals should
refer the abuse of at-risk adults to adult safeguarding agencies.?°

On the issue of requiring the consent of an at-risk adult before taking any
action, the Commission stated:

Whether state agencies should investigate and prosecute abuse when an
abused person does not want the abuse investigated or prosecuted is a
contested question that figures prominently in debates about responses to
family violence. It is also an important question in relation to elder abuse.

Securing consent before taking action that will affect someone is one way of
respecting that person’s autonomy. Respecting autonomy is a guiding
principle in this inquiry, and its importance has been widely stressed by
stakeholders. Many consider that help should not be forced upon adults.

Some fear that adult safeguarding laws will result in the state second-guessing
or undermining people’s choices, and that vulnerable people will be given less
liberty and autonomy than other people. The ALRC therefore recommends
that adult safeguarding legislation should provide that consent should be
obtained before an adult safeguarding agency investigates or responds to
suspected abuse, except in limited circumstances.?!

NSW Law Reform Commission (2018)

The NSW Law Reform Commission’s May 2018 report on the Guardianship
Act 1987 recommended:

...that NSW establish a new independent statutory position known as the
Public Advocate. The role of the Public Advocate would be to advocate for
people in need of decision-making assistance, mediate decision-making
disputes, provide information, advice and assistance about decision-making,
and investigate cases of potential abuse, neglect and exploitation.22
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The Commission noted that submissions supported establishing this position
and that it had been recommended by two inquiries including the 2016
Legislative Council Committee inquiry into elder abuse.

In support of the Public Advocate having investigative powers, the
Commission noted that this was common to public guardians and advocates
in other states and territories.22 The Commission acknowledged that other
agencies in NSW had powers to investigate relevant matters but there were
gaps. The Commission commented:

In cases where it is more appropriate for another agency to conduct an
investigation, we see the Public Advocate’s role as providing a central point of
contact to receive complaints or allegations and refer them to the appropriate
agency. In cases where there is no other avenue to pursue investigations, the
Public Advocate would lead the investigation.2

NSW Ombudsman (2018)

In November 2018, the NSW Ombudsman published a report on the abuse
and neglect of adults with disability in community settings, such as the family
home. The report concluded:

In the context of the persuasive evidence provided by our standing inquiry,
and the findings and recommendations from NSW and national inquiries into
elder abuse, there is an urgent need for an effective, integrated framework
and independent lead agency for responding to the abuse and neglect of all
vulnerable adults in community settings in NSW.

We strongly support the recommendations of the NSW Law Reform
Commission from its review of the Guardianship Act 1987, relating to the
establishment of an independent statutory position of a Public Advocate to
(among other things) investigate — of its own motion or in response to a
complaint — cases of potential abuse and neglect of people who need
decision-making assistance...?®

The “persuasive evidence” comprised 206 reports of alleged abuse and
neglect received by the Ombudsman between August 2015 and October
2018.26 These reports did not relate to the conduct of service providers; they
were about the conduct of the person’s family and other informal supports,
and members of the community. The reports came from external agencies,
individuals, and from the National Disability Abuse and Neglect Hotline.

The Ombudsman’s standing inquiry was a temporary measure that would
cease from 1 July 2019.27 The Ombudsman explained:

...the main way that we pick up adults with disability under our inquiry function
is through an arrangement between the Commonwealth and NSW that
provides for NDIS support providers to be ‘service providers’ under [the
Community Services (Complaints, Reviews and Monitoring) Act 1993]. That
arrangement has been extended on a temporary basis until 1 July 2019.28

NSW Parliamentary Committee (2018)

In a December 2018 report on the National Disability Insurance Scheme
(NDIS) and provision of disability services in NSW, the Legislative Council
General Purpose Standing Committee No. 2 again recommended that “the
NSW Government establish an Office of a Public Advocate”.?® It made this
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recommendation in a section discussing the oversight of disability services
for people outside the NDIS. The report stated:

The committee is alarmed by the figures presented by the NSW Ombudsman
in relation to matters involving people with disability and abuse within family
and community settings. The committee strongly supports establishing a
Public Advocate with the powers to investigate cases of potential abuse,
neglect and exploitation of people with disabilities, as well as being the lead
agency to liaise with other government and non-government stakeholders and
coordinate responses of alleged abuse.

The committee believes that the Public Advocate should not replace, but
complement the important work carried out by community and individual
advocacy organisations and that of the NSW Ombudsman.

5. Proposed Commissioner in NSW

The Premier's media release outlined the key features of the proposed
Ageing and Disability Commissioner:

The Commissioner will investigate allegations of abuse, neglect and
exploitation and will provide support to vulnerable adults and their
families/carers following investigations. It will also raise community awareness
about abuse, neglect and exploitation, including providing advice on
preventing, identifying and responding to potential issues.

The Commissioner will be given special powers which will include:

e The power to initiate investigations on its own motion, or following a
referral or complaint;

e The power to apply for and execute a search warrant, and seize
evidence, as part of an investigation; and

¢ Information gathering and sharing powers.
The establishment of the Commissioner will bring together and expand on the
work of the Elder Abuse Helpline and Resource Unit, and the NSW
Ombudsman’s Standing Inquiry.3°

It also noted that the new Ageing and Disability Commissioner would start
operations from 1 July 2019.

6. Laws in South Australia
Background
The Office for the Ageing (Adult Safequarding) Amendment Act 2018 was

enacted on 22 November 2018. When introducing the Bill into Parliament,
the Minister for Health and Wellbeing, Stephen Wade, said:

Legislative reform in relation to adult safeguarding was first raised in South
Australia in 2011, with the findings of the Closing the Gap report, written by
Professor Wendy Lacey. More recently, the recommendations of the
Australian Law Reform Commission's inquiring into Protecting the Rights of
Older Australians from Abuse and the Final Report of the Joint Committee on
Matters Relating to Elder Abuse have all called on the government to develop
adult safeguarding legislation, including the establishment of a unit focused
on the prevention of elder abuse.3"
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The Minister added:

Professor Wendy Lacey...has worked closely with the government to develop
the [Bill]. This bill is the first of its kind in Australia and seeks to fill the gaps
reported in our current system, in particular the lack of a single government
agency with a clear statutory role for safeguarding vulnerable adults who,
despite having full decision-making capacity, are experiencing abuse or
neglect and are left to navigate complex systems alone. Events relating to the
Oakden Older Persons Mental Health Service highlighted the need for
safeguarding legislation...32

Act summary
A summary of the Act is presented in Table 1.

Table 1: South Australian laws

Feature Description

New agency Adult Safeguarding Unit (ASU), which may be located within the
Office of Ageing Well (s 13). Its functions include:

e promoting and advocating for the rights and interests of
vulnerable adults;

e investigating reports relating to the suspected abuse of
vulnerable adults; and

e preparing and publishing reports on matters relating to the
abuse of vulnerable adults at a systemic level. (s 15)

Vulnerable A vulnerable adult is “an adult person who, by reason of age, il
adult health, disability, social isolation, dependence on others or other
disadvantage, is vulnerable to abuse”. (s 3)

Abuse includes physical, sexual, emotional, psychological, and
financial abuse of the vulnerable adult (s 4). It also includes a
denial, without reasonable excuse, of the basic rights of the
vulnerable adult. (s 4)

Principles The Act outlines several principles including:

(h) the best approach to safeguarding vulnerable adults from
abuse is through coordinating a multi-agency and multi-disciplinary
response, drawing on the expertise of relevant persons and bodies
in order to effectively support and empower vulnerable adults to
safeguard their rights and mitigate against abuse.

(f) a vulnerable adult with decision-making capacity who is
experiencing abuse has the right to decline support, assistance or
other measures designed to safeguard them from abuse. (s 12)

Reporting A person may report to the ASU a suspicion that a vulnerable adult
abuse is at risk of abuse. (s 22)

Action by ASU The Director of the ASU must assess each report and take at least
one of the following actions:
¢ Investigate the matter;

o Refer the matter to an appropriate State authority or other
person or body;

o Decline to take further action. (s 23)
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Feature Description

Adult’s Generally, the ASU should not take action in respect of a report
consent unless the vulnerable adult to whom the report or notification
required relates consents to the action being taken (s 24). However, the

ASU may take action without consent in certain circumstances
such as if the vulnerable adult’s life or physical safety is at
immediate risk. (s 22)

Investigative Authorised officers have a range of powers to investigate a matter
powers including:

e entering on and inspecting any premises;

e requiring a person to produce books of account or records for
inspection;

e requiring any person who is in a position to provide
information relating to the vulnerable adult to answer any
question on that subject;

e by notice in writing requiring a specified person (including a
State authority) to provide them with information. (ss 19, 42)

Court orders The Director of the ASU may apply to the Magistrate’s Court for
certain types of order if the Director reasonably suspects that a
vulnerable adult is at risk of abuse and the Director is of the opinion
that such orders are necessary or appropriate to protect the
vulnerable adult from abuse, or to properly assess whether the
vulnerable adult has been abused, or is at risk of abuse. (s 31)

The orders that the Court can make are:

e An order authorising or requiring an examination or
assessment of a specified kind of the vulnerable adult;

¢ An order requiring a specified person to do a specified thing,
or to refrain from doing a specified thing, in respect of the
vulnerable adult;

e Such other orders as may be necessary or appropriate to
enable the functions of the ASU to be performed in respect
of the vulnerable adult. (s 33)

Appeals A person who is aggrieved by a decision of the ASU or the Director
is entitled to a review of the decision. An internal review is to be
carried out by the Chief Executive of the Department (s 39). If a
person is dissatisfied with the determination of the Chief Executive,
and it relates to circumstances in which a vulnerable adult is
suspected of being at risk of serious abuse, they may apply to the
Ombudsman for an external review. (s 40)

Exchange of The ASU and a State authority may provide certain information to

information each other if the provider reasonably believes that the information
would assist the recipient to perform official functions relating to
the health or wellbeing of a vulnerable adult, or to manage any risk
to a vulnerable adult that might arise in the recipient’s capacity as
an employer or provider of services. (s 43)

The Minister noted that the legislation and operation of the ASU:

...will be further supported by a charter of the rights and freedoms of
vulnerable adults, which will be developed in consultation with vulnerable
adults, their carers and families. Regulations and a comprehensive code of
practice will also be developed, which will outline in a detailed and practical
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way how the act is to be implemented and, in particular, how prescribed
agencies will work together to fulfil their obligations.33

The SA Government intends for the Act to come into effect before the end of
the 2018-19 financial year.3* There will be a staged implementation. For the
first three years, the Act will only apply to a vulnerable adult who is aged 65
years or older (50 years or older for Aboriginal persons) (Sch 1).

The 2018-19 Budget allocates $638,000 for the establishment of the ASU,
growing to $756,000 per annum from 2021.35

Issues in debate

All political parties supported the Bill.*® The main concern raised by the
Opposition was that the Adult Safeguarding Unit lacked independence:

...one of the positive benefits of what the committee had recommended in
terms of putting it in the Office of the Public Advocate was that that would carry
a high degree of independence from the government of the day. Currently, the
legislation before us does not place any independence in relation to how that
would be administered. It is a government agency like any other. It is a
government department like any other.%”

The Minister said that the Office of the Public Advocate was considered but
was not the preferred option because of:

... the potential conflict of interest that may be created in instances where the
Office of the Public Advocate is required to act as both advocate and
investigator and the perception that locating the unit in the Office of the Public
Advocate may undermine the independence of that office in advocating for
persons with limited capacity. Locating the new adult safeguarding unit within
the Office of the Public Advocate would also complicate the governance
arrangements with crossing over of responsibilities between departments and
ministers.38

7. Laws in other countries

Adult safeguarding laws have been enacted in other countries including the
United States (State laws: since the 1970s);3° Canada (Provincial laws: since
the 1970s);*° and the United Kingdom (Scotland was the first in 2007,
followed by separate laws in England and Wales in 2014).4

The following brief overview has been provided of laws in the United States:

....while Congress declared “protection from abuse, neglect and exploitation”
a national objective in its Older Americans Act in 1965, each state was free to
define actionable conduct and to implement civil interventions and criminal
penalties. Consequently, at most, US states have “similar” elder abuse
systems. Federal funding grants influenced development of protective service
systems in all states: eight states have laws specifically addressing elder
abuse, 14 have laws which address protection of both vulnerable (or disabled)
adults and older people and 29 have more generic adult protection laws.
Growing awareness and concern about elder abuse led to enactment of the
federal Elder Justice Act (2009), providing an opportunity for nationalised
reporting and, thus, greater consistency in approaches...*?

There are four different types of adult protection regimes in Canada:
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00 Comprehensive Adult Protection Regimes (British Columbia, the Yukon,
New Brunswick and Prince Edward Island): have enacted laws that
specifically address adult abuse and neglect, which apply to all adults
regardless of location or care recipient status. Such regimes tend to be
embedded in supported decision-making or guardianship legislation, and to
embody a least-restrictive approach. Definitions of abuse tend to employ
rights-based language and agencies are generally equipped with powers to
investigate abuse with a range of possible outcomes.

00 Residential Care Regimes (Ontario, Alberta, Manitoba): no specific
legislation dealing with abuse or neglect in respect of persons living outside of
social/ health care centres.

0 Protectionist Regimes (Nova Scotia): characterised as protectionist
because of broad mandatory reporting and response obligations, as well as
an emphasis on the welfare of the adult as opposed to respect for their views.

‘Patchwork’ Regimes (Northwest Territories, Nunavut, Saskatchewan,
Québec): have not implemented specific adult abuse and neglect legislation,
but the subject matter falls within the scope of other legislation such as
domestic violence statutes, adult guardianship and human rights laws.43

Variations between the adult safeguarding laws within the United Kingdom
jurisdictions have also been noted. For example:

In England, the requirement to ensure enquiries are made into allegations of
abuse or neglect might be characterised as a minimalist or least interventionist
approach...The Welsh legislation goes further; in addition to the requirement
that local authorities make enquiries, a power of entry to facilitate practitioners
in speaking in private with adults suspected of being at risk of abuse is
provided. The Scottish legislation contains a wider range of powers and duties
that distinguish between initial inquiries and fuller investigations. Scotland also
created ‘Protection Orders’ authorizing stronger action in response to higher
thresholds of serious harm...#*

The 2011 Closing the Gaps report in South Australia referred to the laws in
Scotland and British Columbia in making its recommendations.*®> The
Australian Law Reform Commission had regard to adult safeguarding laws
in the United Kingdom and British Columbia when formulating its proposals.
Several other reports have also compared laws across these and other
jurisdictions.*® The Scottish laws were selected for a case study (see below)
because they were the first laws of this type enacted in the United Kingdom;
they are often cited in international comparisons; and more commentary was
available on the operation of these laws than the British Columbia laws.

8. Scotland: a case study
Background

The Adult Support and Protection (Scotland) Act 2007 was enacted “to
provide support and protection for those people in our communities who are
vulnerable to harm, inadvertent or otherwise, but who are not covered by
existing legislation”.#” In 1997, the Scottish Law Commission recommended
new laws to protect vulnerable adults.*® A consultation paper was released
in 2001 and, according to the government, respondents indicated strong
support for the measures.*® Further impetus for the legislation came from the
2004 Borders investigation into the care of a woman with learning disabilities
who had suffered abuse over many years.5°
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Act summary

The key features of the Act are outlined in Table 2.
Table 2: Scottish laws

Feature Description

Key agency Local Councils
Adult at risk An adult is a person aged over 16. (s 53)

Adults at risk are those who:

(a) are unable to safeguard their own well-being, property, rights
or other interests, and

(b) are at risk of harm, and

(c) because they are affected by disability, mental disorder, illness
or physical or mental infirmity, are more vulnerable to being
harmed than adults who are not so affected. (s 3)

Harm includes physical, psychological, and financial harm. (s 53)

Principles Several principles including that a person can only intervene if the
intervention - (a) will provide benefit to the adult which could not
reasonably be provided without intervening in the adult's affairs,
and (b) is, of the range of options likely to fulfil the object of the
intervention, the least restrictive to the adult's freedom. (s 1)

Duty to inquire  Council has a duty to make inquiries if it believes (a) that an adult
is at risk, and (b) that it might need to intervene in order to protect
the person’s wellbeing, property or financial affairs. (s 4)

Duty to report  Certain public bodies and office holders (e.g. Health Board, Chief
Constable) have a duty to report a case to the council if it believes
that (a) a person is an adult at risk, and (b) action needs to be taken
to protect that person from harm. (s 5)

Cooperation Certain public bodies and office holders must cooperate with a
council making inquiries, and with each other. (s 5)

Powers Council officers have certain powers to conduct investigations: e.qg.
to enter a place, to interview any adult in the place, and to require
a person to provide records relating to the adult at risk. (ss 7-10)

Action If a council considers that it needs to intervene in order to protect
an adult at risk of harm, the council must have regard to the
importance of providing appropriate services, including
independent advocacy services to the adult (s 6). Council can also
apply to the sheriff (i.e. a magistrate) for a protection order.

Court orders There are three types of protection order:

e Assessment order — authorises a council officer to take a
person from a place being visited to allow for that person to
be interviewed or medically examined; (s 11)

¢ Removal order — authorises a council officer to move a person
to a specified place and to take steps to protect the moved
person from harm; (s 14)

e Banning order - bans the subject of the order from being in a
specified place; (s 19)

The sheriff can only make a removal or banning order if satisfied
that an adult at risk is likely to be seriously harmed. (s 15, 20)
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Feature Description

The sheriff must not make a protection order if the adult at risk has
refused to consent to the order (s 35). However, a refusal to
consent may be ignored if the sheriff believes (a) that the adult at
risk has been unduly pressurised to refuse consent, and (b) that
there are no steps which could reasonably be taken with the adult’s
consent which would protect the adult from the harm. (s 35)

Committees Each council is required to establish an Adult Protection
Committee, including representatives of the council and of certain
public bodies and office holders. Its functions include reviewing the
procedures and practices of the public bodies and office holders,
and giving them information and advice. (ss 42, 43)

Guidance Code of Practice

Issues in debate

All political parties supported the Bill.5" However, the Opposition did have
some concerns:

The minister referred to the debate about balancing the protection of the
individual against their liberty and rights, including the right to be unsafe and
to take risks. We are talking about individuals who have capacity, and the idea
of overriding someone's consent in such a situation makes many of us feel
uneasy. We will certainly watch the implementation closely, and we would
suggest careful monitoring by the Scottish Executive Health Department in the
first year of operation, especially if we are to satisfy some of the on-going
concerns of certain groups—groups representing those with a disability were
particularly concerned about the bill.52

The Health Committee’s report on the Bill noted the concerns of
organisations representing people with disabilities:

The main concerns of these organisations are that:
e the Bill is unnecessary given existing legislation and criminal law

e it discriminates against those with disabilities by specifying them in
the definition of adults at risk and allowing their consent to be
overridden, even if they have capacity.

e it overrides some beneficial measures contained in existing
legislation.

There is thus a concern that aspects of the Bill could detract from the
autonomy of people with disabilities rather than enhancing it.53

Operation of Act

A 2012 article by Mackay et al explored the perspectives of 29 practitioners
in applying the Act. By way of introduction, it noted:

...social work services have always worked with adults who might be at risk
of harm, and Scotland like the other UK countries had what was formerly
called a protection of vulnerable adults policy. Therefore, a question that
arises is the extent to which the [the Act] has changed the practice of front-
line social work service practitioners who have the lead responsibility in
relation to the new investigative and protective powers.%*
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The article concluded:

This research demonstrates that the [Act] has had a positive effect on
safeguarding practice in Scotland. The clearest differences are in relation to
what is “new” within the law: the protection orders, power to access records,
the formal role of the council officer in undertaking the duty of investigation
and the duty of public bodies to cooperate. First, it has provided a stronger
legal basis to investigate where access has been refused or made difficult.
Second it has reached some people who clearly would not have met the
criteria under mental health and adults with incapacity legislation but who
might be at risk of harm.55

A 2014 article by Preston-Shoot and Cornish considered the experiences of
people who had interacted with adult protection services, including service
users, carers, family members and social work staff. It noted that service
users had reported improved quality of life and safety as a result of the
support received under the Act.¢ The article also commented:

The Act has achieved a balance between autonomy and protection. The low
number of orders, despite fears that the Act would be used intrusively and to
compel people to do what agencies saw as in their best interests, was
evidence that many situations had been resolved by contact, use of
relationships and voluntary measures.5’

A 2017 article by Mackay and Notman reported on how the Act had been
implemented within Perth and Kinross Council.?® Information was mainly
sourced from the council’s biennial reports for the Scottish Government and
their internal annual data and quality reports. The article noted that that since
the Act came into effect only seven protection orders had been made in the
council area. The article concluded that the case study:

...highlights the contribution a standalone statute can make to raising
awareness of harm against adults and to developing better ways of
addressing it. What should not be downplayed is the amount of work required
at the local level to maintain this level of awareness, to continue to provide
training and informal advice. Yet, challenges remain. There is a need for
[National Health Service] governance processes and staff to recognise the
potential value of the [Act] for patients who have been harmed. Another
challenge is that there is no legal duty on private and voluntary agencies to
cooperate in the same way as exists for public bodies.

This case study also demonstrates that if you give social work services extra
powers, they can develop proportionate ways of deploying them.
Investigations and protection orders are a very small part of the statutory
response to adult at risk referrals. Yet, protection orders are an important tool
in the few situations where other legal avenues cannot be pursued and serious
harm is present...5°

In July 2018, the Care Inspectorate published a report on a joint inspection
of six partnerships across Scotland.®® The report made a wide range of
findings about adult support and protection including that:

...People who work in the adult protection field often comment that adult
support and protection is behind child protection in terms of:

* the priority afforded to it
» maturity of the key underpinning processes
« commitment of the partners
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» knowledge and skills of the frontline staff who carry out the critical work.

The overwhelming evidence from our joint inspection of adult support and
protection was that adult protection does somewhat lag behind child
protection. Scotland has made good progress in 10 years to develop
awareness of adult protection, create and train the workforce and put effective
governance systems in place. The results of this are that many adults at risk
of harm are safe, protected, and supported. Their wellbeing and quality of life
has improved. We have come far but inevitably, there is further to travel. &

9. Conclusion

The proposal for a NSW Ageing and Disability Commissioner is in response
to several NSW and national reports that identified the limitations of existing
agencies in investigating the abuse of vulnerable adults. The full details of
the proposed Commissioner have not yet been outlined. It is therefore
difficult to make comparisons with the adult safeguarding systems in South
Australia and Scotland. Key questions to consider are:

e whether the Commissioner’s jurisdiction will extend to all vulnerable
or “at-risk” adults (as in South Australia and Scotland);

o whether any agencies or persons will have a duty to report abuse to
the Commissioner (as in Scotland);

o whether the adult’s consent will be required before the Commissioner
can take action (as in South Australia, with limited exceptions); and

¢ whether the Commissioner can apply to a court for orders to protect
the adult from abuse (as in South Australia and Scotland).
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